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The	  Colonialism	  of	  

Incarceration

Robert	  Nichols

Despite	  common	  perception	  to	  the	  contrary,	  the	  Canadian	  prison	  pop-‐
ulation	  is	  disproportionately	  large	  relative	  to	  other	  comparable	  soci-‐
eties—with	  the	  seventeenth	  highest	  incarceration	  rate	  of	  thirty-‐four	  

OECD	  nations,	  higher	  than	  most	  European	  nations—driven	  in	  part	  by	  a	  dra-‐
1	  

In	  the	  1990s	  alone,	  federal	  prison	  populations	  increased	  by	  25	  percent	  and	  
provincial	  prison	  populations	  by	  a	  further	  15	  percent.	  The	  number	  of	  young	  
people	  in	  the	  country’s	  correctional	  institutions	  has	  increased	  by	  nearly	  30	  
percent	  since	  1986.2	  A	  large	  omnibus	  crime	  bill	  recently	  passed	  into	  law	  by	  

1.	   Mia	  Dauvergne,	  “Adult	  Correctional	  Statistics	  in	  Canada,	  2010–2011,”	   	  
(11	  October	  2012):	  7.

2.	   Unless	  otherwise	  indicated,	  statistical	  information	  on	  Aboriginal	  incarceration	  
in	   Canada	   is	   drawn	   from	   Dauvergne,	   “Adult	   Correctional	   Statistics”	   and	  
from	   Samuel	   Perreault,	   “The	   Incarceration	   of	   Aboriginal	   People	   in	   Adult	  
Correctional	   Services,”	   (21	   July	   2009).	   The	   majority	   of	   statistical	  
evidence	   on	   indigenous	   incarceration	   in	   Canada	   derives	   from	   ,	   a	  

http://crossmark.crossref.org/dialog/?doi=10.5840/radphilrev201491622&domain=pdf&date_stamp=2014-09-24
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the	  Conservative	   government,	  which	  promotes	   further	   ideologically	  driv-‐
en,	  yet	  demonstrably	  dysfunctional	  “tough	  on	  crime”	  policies,	  ensures	  that	  
these	  trends	  will	  only	  expand	  and	  compound	  over	  time.3

This	  reality	  has	  been	  somewhat	  obscured	  by	  the	  hyperbolic	  violence	  
of	  prison	  expansion	  and	  carceral	  power	  in	  the	  United	  States.	  Nevertheless,	  
just	  as	  is	  true	  of	  the	  U.S.	  case,	  prison	  expansion	  north	  of	  the	  border	  has	  been	  
highly	  racialized,	  especially	  targeting	  indigenous	  peoples.	  In	  2010/11,	  Ab-‐
original	  peoples	  comprised	  27	  percent	  of	  the	  total	  adult	  population	  in	  pro-‐
vincial	  or	  territorial	  custody	  and	  20	  percent	  in	  federal	  custody	  in	  Canada.	  
Since	  Aboriginal	  peoples	  account	  for	  only	  3–4	  percent	  of	  the	  total	  Canadian	  
population,	  this	  incarceration	  rate	  is	  7	  to	  8	  times	  higher	  than	  the	  general	  
average.	  This	  discrepancy	  is	  particularly	  striking	  when	  considered	  in	  con-‐
junction	  with	  a	  gendered	  analysis:	  Aboriginal	  women	  make	  up	  the	  single	  
fastest	  growing	  imprisoned	  population,	  and	  now	  account	  for	  33.6	  percent	  
of	   all	   federally	   sentenced	  women	   in	   Canada.4	   Additionally,	   Aboriginal	   in-‐
mates	  are	  subject	  to	  what	  the	  head	  Federal	  Correctional	  Investigator	  refers	  

to	  reoffend;	   thus,	   they	  are	  released	   later	   in	   their	  sentences	  and	  are	  more	  
often	  subjected	  to	  highly	  intense	  forms	  of	  incarceration,	  such	  as	  maximum	  
security	   prisons	   and	   “administrative	   segregation”	   (otherwise	   known	   as	  

peoples	  are	  more	   likely	  to	  be	   involved	  in	   incidents	   involving	  harm	  to	  self	  
or	  others	  while	   in	   custody,	   including	  45	  percent	  of	  all	  documented	  cases	  
of	   self-‐injury.5 -‐
digenous	   incarceration	   rates	   can	  be	   found	   consistently	   across	   all	   provin-‐
cial	  and	  territorial	  jurisdictions	  in	  Canada,	  but	  the	  degree	  of	  disproportion	  

periodical	  published	  by	  Statistics	  Canada,	  which	  advertises	  itself	  as	  “of	  interest	  
to	  all	  those	  who	  plan,	  establish,	  administer	  and	  evaluate	  justice	  programs	  and	  
projects,	  as	  well	  as	  to	  anyone	  who	  has	  an	  interest	  in	  Canada’s	  justice	  system.”	  
http://www.statcan.gc.ca/pub/85-‐002-‐x/index-‐eng.htm.	   Accessed	   26	  
October	  2013.	  Copyright	  Minister	  of	  Industry,	  Government	  of	  Canada	  (2013).

3.	   The	  controversial	  bill,	  travelling	  under	  the	  equally	  bloated	  and	  mangled	  title	  

(abbreviated	   title:	  
),	  passed	  into	  law	  in	  September	  of	  2013.	  See	  

http://www.parl.gc.ca/LEGISInfo/BillDetails.aspx?Mode=1&billId=5120829
&Language=E.

4.	   Government	   of	   Canada,	  
	  (2012–2013),	  Section	  IV,	  p.	  30.

5.	   Ibid.
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-‐
wan)	  and	  in	  the	  Territories	  of	  the	  North.	  Moreover,	  just	  as	  with	  the	  U.S.	  case,	  

-‐
tional	  Investigator	  recently	  put	  the	  matter:	  “Aboriginal	  over-‐representation	  
has	  grown	  in	  recent	  years:	  between	  1998	  and	  2008,	  the	  federal	  Aboriginal	  
population	   increased	  by	  19.7	  percent.	  Moreover,	   the	  number	  of	   federally	  
sentenced	  Aboriginal	  women	   increased	  by	  a	  staggering	  131	  percent	  over	  
this	  period.”6

Critical	   prison	   studies—and	   the	   various	   forms	   of	   radical,	   grounded	  
praxis	  out	  of	  which	  it	  has	  emerged,	  been	  transformed	  and	  subsequently	  re-‐

-‐
ed	  to	  the	  centrality	  of	  colonialism	  to	  the	  origins,	  scope,	  scale,	  and	  legitima-‐
tion	  techniques	  of	  carceral	  power	  in	  North	  America	  and,	  as	  a	  result,	  it	  has	  
by	  and	  large	  deprived	  itself	  of	  the	  energy	  and	  force	  of	  indigenous	  critique.	  

the	  
expand	  and	  refocus	  this	  framework.	  I	  argue	  that	  although	  the	  incarceration	  
of	  indigenous	  peoples	  is	  closely	  related	  to	  the	  experience	  of	  other	  racialized	  
populations	  in	  North	  America	  (especially	  African	  Americans)	  with	  regard	  to	  
its	   ,	  it	  is	  importantly	  distinct	  with	  respect	  to	  the	   	  

-‐
tique,	  related	  but	  not	  reducible	  to	  causal	  explanations	  rooted	  in	  economic	  
and	  sociological	  developments.	   It	   is	  a	   form	  of	  critique	  that	  (2)	  challenges	  
the	  prevailing	  paradigm	  of	  “over-‐representation”	  in	  critical	  prison	  studies	  
by	  calling	  into	  question	  the	  biopolitical	  category	  of	  “racialized	  population”	  
itself;	  (3)	  challenges	  the	  ideological	  distinction	  between	  the	  logic	  of	  war	  and	  

situates	  critical	  prison	  studies	  within	  the	  broader	  horizon	  of	  settler	  colo-‐
nialism	  and	  territorialized	  sovereignty,	  and;	  (5)	  offers	  alternative	  normative	  
grounds	  from	  which	  to	  launch	  a	  general	  critique	  of	  these	  processes.

of	   the	  Correctional	   Investigator,	  2009),	  6.	  Cited	   in	  Patricia	  A.	  Monture,	  “The	  
Need	   for	  Radical	  Change	   in	   the	  Canadian	  Criminal	   Justice	  System:	  Applying	  
a	   Human	   Rights	   Framework,”	   in	  

,	   ed.	   David	   Long	   and	   Olive	   Patricia	   Dickason	   (Don	   Mills,	   ON:	   Oxford	  
University	   Press,	   2011),	   238–57,	   238.	   For	   a	   study	   on	   the	   imprisonment	   of	  

no	  mention	  of	  colonialism),	  see	  Kelly	  Hannah-‐Moffat,	  
(Toronto:	  

University	  of	  Toronto	  Press,	  2001).
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I.

The	  single	  most	  important	  set	  of	  tools	  available	  to	  any	  contemporary	  critical	  
prison	  analysis	  in	  North	  America	  comes	  to	  us	  from	  decades	  of	  work	  in	  Af-‐

activists	  such	  as	  Angela	  Davis	  and	  Ruth	  Gilmore	  are	  central	  to	  this	  debate,	  
but	  so	  are	  organizations	  such	  as	   ,	  

,	  and	  the	   .7	  Since	  these	  thinkers	  
and	  organizations	  are	  building	  their	  analysis	  and	  critical	  praxis	  out	  of	  the	  
U.S.	  experience,	  they	  have	  been	  particularly	  focused	  on	  the	  centrality	  of	  an-‐
ti-‐Black	  racism	  to	  understanding	  prison	  expansion	  in	  that	  country.8	  This	  has	  
taken	  the	  form	  of	  drawing	  a	  line	  of	  continuity	  between	  the	  contemporary	  
prison	  system	  and	  the	  long	  history	  of	  slavery,	  either	  by	  way	  of	  a	  causal	  link,	  
or	  via	  argument	  by	  analogy.	  The	  former	  attempts	  to	  demonstrate	  how	  the	  
proliferation	  of	  Black	  Codes	  in	  the	  wake	  of	  formal	  abolition	  was	  directly	  and	  
causally	  responsible	  for	  the	  turn	  to	  incarceration	  as	  a	  primary	  mechanism	  
of	  social	  control	  over	  racialized	  populations	  (but	  especially	  African	  Ameri-‐

-‐
cient	  certainty,	  however,	  and	  can	  tend	  towards	  reductive,	  “single	  variable”	  
forms	  of	  analysis	  that	  may	  improperly	  bracket	  out	  alternative	  explanations.	  
Of	  late	  then,	  critical	  prison	  studies	  in	  the	  United	  States	  has	  tended	  towards	  
a	  looser	  analogizing	  structure	  of	  argumentation,	  making	  the	  case	  that	  con-‐
temporary	   forms	  of	   imprisonment	  are	   	   to	  Antebel-‐
lum	  slavery	  or	  Jim	  Crow	  legislation	  in	  the	  post-‐Reconstruction	  era,	  even	  if	  
not	  causally	  determined	  by	  these	  antecedents.9

Any	   critique	   of	   indigenous	   incarceration	  will	   have	   to	   grapple	  with	   a	  
similar	   ambiguity	  whenever	   linking	   imprisonment	   to	   colonialism,	   and	   in	  
this	  we	  can	  no	  doubt	  learn	  from	  Critical	  Race	  Theory,	  women	  of	  color	  femi-‐
nism,	  and	  their	  related	  domains.	  However,	  we	  will	  as	  fundamentally	  require	  
some	  departure	  from	  them.	  For	  just	  as	  any	  properly	  grounded	  critical	  praxis	  

intersecting	  with	  settler	  colonialism	  and	  indigenous	  struggles,	  also	  diverges	  

7.	   Two	  of	  the	  most	  frequently	  cited	  works	  in	  contemporary	  critical	  prison	  studies	  
include	  Angela	  Davis,	   (New	  York:	  Seven	  Stories	  Press,	  2003),	  

(Berkeley:	  University	  of	  California	  Press,	  2007).
8.	   In	   the	   section	   that	   follows,	   I	   will	   be	   speaking	   frequently	   of	   “racism”	   and	  

production	  and	  exploitation	  of	  group-‐differentiated	  vulnerability	  to	  premature	  
death”	  (Gilmore,	   ,	  28).

9.	   E.g.,	  Michelle	  Alexander,	  
(New	  York:	  The	  New	  Press,	  2012).
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from	  them	  in	  relevant	  ways.	  Although	  some	  important	  literature	  exists	  that	  

remains	  relatively	  occluded	  from	  view.10
One	  feature	  of	  prevailing	  discourses	  on	  prisons	  that	  serves	  to	  propa-‐

gate	  a	  certain	  occlusion	  of	  its	  colonial	  dimension	  is	  the	  persistent	  language	  

even	  in	  the	  most	  critical	  camps.	  In	  this	  framework,	  empirical	  evidence	  is	  pre-‐
sented	  just	  as	  has	  been	  given	  here	  (above).	  The	  standard	  narrative	  structure	  
begins	  with	  a	  recitation	  of	  statistical	  evidence	  pertaining	  to	  demographics,	  

of	   the	   incarceration	  population.	  Any	   incongruity	  or	  discrepancy	  between	  
the	   two	   is	  noted,	  commonly	  named	  as	  over-‐representation,	  and	  then	  em-‐
ployed	  to	  offer	  tacit	  or	  overt	  condemnation	  of	  the	  system.	  This	  rhetorical	  
strategy	  is,	  not	  surprisingly,	  most	  evident	  in	  mainstream	  organizations	  and	  
academic	  research,	  but	  it	  is	  also	  startlingly	  widespread	  in	  more	  critical	  or	  

in	  April	  of	  2011	  the	  NAACP	  released	  a	  major	  report	  titled	   -‐
.11	  This	  meticulously	  detailed	  report	  

documents	  the	  rapid	  growth	  of	  racialized	  incarceration	  in	  the	  United	  States	  
with	   a	  particular	   focus	  on	   its	   impacts	  on	  African-‐American	   communities,	  
and	  the	  detrimental	  effects	  this	  is	  having	  on	  state	  capacities	  in	  other	  areas	  
of	  investment	  and	  service	  delivery	  (especially	  education).	  Nevertheless,	  the	  
primary	  critical	  thrust	  of	  this	  work	  rests	  with	  the	  idea	  of	  disproportionality,	  
or	  the	  over-‐representation	  of	  racialized	  populations.	  As	  the	  title	  attests,	  it	  is	  
primarily	  about	  over	  incarceration,	  not	  imprisonment	  per	  se.

10.	   Luana	  Ross,	  
(Austin:	   University	   of	   Texas	   Press,	   1998);	   Patricia	   Monture-‐

,	   ed.	   Kelly	   Hannah-‐Moffat	   and	   Margaret	  
Shaw	  (Halifax,	  NS:	  Fernwood	  Publishing,	  2000),	  52–60;	  Monture,	  “The	  Need	  
for	  Radical	  Change.”	  See	  also	  Jane	  Dickson-‐Gilmore	  and	  Carole	  La	  Prairie,	  eds.,	  

(Toronto:	  University	  of	  Toronto	  Press,	  
2005);	  Joyce	  Green,	  “From	  Stonechild	  to	  Social	  Cohesion,”	  

	  39.1	  (2006);	  Patricia	  Monture-‐Okanee	  and	  Mary	  Ellen	  Turpel,	  
“Aboriginal	  Peoples	  and	  Canadian	  Criminal	  Law:	  Rethinking	  Justice,”	  

(Special	  Edition),	  vol.	  26	  (1992):	  239–77.	  On	  
incarceration	  as	  a	  theme	  in	  indigenous	  literature,	  see	  Deena	  Rymhs,	  ed.,	  

Laurier	  University	  Press,	  2008).
11.	   http://naacp.3cdn.net/ecea56adeef3d84a28_azsm639wz.pdf.
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Over-‐representation	   is	  a	  highly	  ambiguous	  and	  malleable	   idiom,	  sus-‐
ceptible	   to	  multiple	   interpretations	  and	  easily	   rendered	   into	  diverse	  pro-‐
grams	  for	  action.	  For	  instance,	  disproportion	  may	  be	  construed	  as	  the	  result	  
of	  economic	  or	  social	  pathologies	  exogenous	  to	  the	  criminal	  justice	  system	  
itself.	  In	  this	  formulation,	  the	  over-‐representation	  of	  racialized	  populations	  
in	  prisons	  merely	   	  broader	  social	  pathologies,	  albeit	  in	  a	  highly	  
dramatic	  way.	   For	   instance,	   criminality	   is	   correlated	   to	  poverty,	  which	   in	  
turn	  is	  correlated	  to	  racialization	  and	  marginalization.	  Thus,	  the	  over-‐repre-‐
sentation	  of	  certain	  populations	  in	  penal	  institutions	  may	  be	  thought	  a	  func-‐
tion	  of	  racism,	  but	  only	  in	  a	  highly	  mediated	  manner.	  On	  a	  different	  reading,	  
however,	  we	  also	  know	  that	  the	  judicial	  system	   	  is	  rife	  with	  racialized	  
violence	  and	   injustice.	   Such	   relatively	  unmediated	  mechanisms	  of	   racism	  
operate	  endogenous	  to	  the	  system	  and	  have	  also	  been	  found	  to	  directly	  con-‐
tribute	  to	  over-‐representation,	  for	  instance,	  in	  the	  manner	  in	  which	  racial	  

from	  being	  stopped	  for	  routine	  infractions	  (especially	  “stop	  and	  frisk”	  poli-‐

the	  Canadian	  context	  then,	  both	  of	  these	  (external	  and	  internal)	  factors	  have	  
been	  central	   to	  understanding	  the	  expansion	  of	   indigenous	   incarceration.	  
To	  cite	  but	  one	  example,	  a	  2004	  study	  found	  that	  Aboriginal	  women	  in	  maxi-‐
mum	  security	  were	  involved	  in	  security	  incidences	  at	  a	  rate	  (28.6	  percent)	  
comparable	   to	   female	   inmates	   in	  minimum	  and	  medium	  security	   institu-‐
tions	  (26.8	  percent),	  and	  the	  correlation	  between	  the	  Security	  Risk	  Score	  
(based	  on	  previous	  criminal	  history)	  and	   involvement	   in	   such	   incidences	  
was	   found	   to	  be	  practically	  zero:	  0.01	   for	  violent	   incidences	  and	  0.05	   for	  
non-‐violent	  incidences.	  The	  report	  drew	  the	  following	  conclusion	  from	  this	  
evidence:	   “Aboriginal	  women	   are	   thus	  more	   routinely	   placed	   into	   tighter	  
security	  settings	  despite	  the	  fact	  that	  their	   -‐

	  for	  whether	  they	  are	  genuinely	  a	  risk	  to	  other	  inmates	  or	  staff.”12	  
In	  other	  words,	   racial	  bias	   is	  demonstrably	   impacting	   internal	  prison	  op-‐
erations,	  a	  key	  factor	  in	  understanding	  divergence	  between	  Aboriginal	  and	  
non-‐Aboriginal	  experiences	  of	   incarceration	  (in	   terms	  of	  scope,	  scale	  and	  
intensity).

Analysis	  of	  the	  racism	  both	  exogenous	  and	  endogenous	  to	  the	  criminal	  
justice	  system	   is	  clearly	   indispensible	   to	  a	  comprehensive	  analysis	  of	   im-‐
prisonment.	  It	  remains	  therefore	  the	  focus	  of	  much	  critical	  prison	  studies,	  
as	  analysts	  seek	  to	  provide	  causal	  explanations	  for	  recent	  carceral	  expan-‐

-‐
tion	   is	  undoubtedly	   important	   to	   the	  overall	  operation	  of	  penal	  power	   in	  

12.	   David	  Milward,	  “Sweating	  It	  Out:	  Facilitating	  Corrections	  and	  Parole	  in	  Canada	  
Through	  Aboriginal	  Spiritual	  Healing”	  in	   	  
29.1	  (2011):	  43.
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North	  America,	   it	   is	   limited	  as	  an	  explanatory	  device	  in	  relation	  to	  prison	  
expansion.	  For	  racial	  discrimination	  to	  serve	  this	  explanatory	  function,	  one	  
would	  need	  to	  demonstrate	  not	  merely	  its	  contemporary	  extent	  and	  opera-‐
tion,	  but	  its	  dramatic	  increase	  since	  the	  1970s.	  However	  racist	  the	  operation	  
of	  the	  criminal	  justice	  system	  today	  may	  be	  (and	  no	  credible	  position	  can	  
deny	  this	  generally),	  it	  another	  thing	  altogether	  to	  suggest	  that	  the	  system	  

less	  so.13
As	  numerous	  works	  have	  documented	  then,	  understanding	  the	  expan-‐

sion	  of	  prisons	  in	  North	  America	  requires	  not	  merely	  a	  social	  analysis—that	  

with	  targeted	  populations—but	  a	  political	  one.	  This	  is	  to	  say	  that	  carceral	  
mutation	  and	  expansion	  is	  explainable	  principally	  as	  a	  political	  strategy,	  one	  
that	  links	  up	  with	  a	  variety	  of	  social	  and	  economic	  transformations	  taking	  
place	   over	   the	   last	   few	   decades	   (especially	   neoliberal	   economic	   “adjust-‐
ments,”	  and	  deregulation	  and	  dissolution	  of	  social	  welfare	  networks)	  with-‐
out	  being	  entirely	  reducible	  to	  these	  other	  factors.14	  In	  other	  words,	  while	  
these	  social	  and	  economic	   forces	  produced	   the	  relevant	  context,	  multiple	  
responses	   to	   these	   transformations	   were	   nevertheless	   possible.	   Carceral	  
expansion	  was	  not	  so	  much	  then	  the	  necessary,	  automated	  effect	  of	  these	  
various	  causes:	  it	  was	  (and	  is)	  a	  political	  choice	  adopted	  from	  within	  a	  range	  
of	  possible	   responses.	  This	  point	   is	  punctuated	  by	   the	   fact,	  made	   repeat-‐
edly	  in	  the	  literature,	  that	  carceral	  expansion	  is	  not	  a	  function	  of	  increased	  
crime.	  In	  fact,	  as	  volumes	  of	  work	  attest,	  there	  is	  little	  connection	  between	  
crime	  and	  punishment	  in	  North	  America:	  technologies	  of	  punishment	  (and	  

changes	   in	   crime	   trends.15	  Nor	   are	   such	  punitive	   transformations	   a	   func-‐
tion	  of	  economic	  demands	  in	  any	  simple,	  straightforward	  manner.	  Despite	  

-‐
tives,	  prisoners-‐as-‐surplus-‐labour,	  or	  even	  the	  somewhat	  misleading	  “pris-‐
on	   industrial	   complex”	  neologism,	  prisons	  remain	  overwhelmingly	  public	  

13.

clearly	  has	  not	  increased	  since	  the	  mid-‐1970s	  and	  so	  it	  cannot	  account	  for	  the	  
spectacular	  worsening	  of	  ‘racial	  disproportionality’	  in	  prison	  administration	  

,	   expanded	   edition	  
(Minneapolis:	  University	  of	  Minnesota	  Press,	  2009),	  156.

14.	   Cf.	   Joe	   Soss,	   Richard	   Fording,	   and	   Sanford	   Schram,	  
(Chicago:	  University	  

of	  Chicago	  Press,	  2011).
15.	   E.g.,	  in	  the	  same	  year	  that	  the	  Conservative	  government	  of	  Canada	  announced	  

sweeping	  new	  “tough	  on	  crime”	  laws,	  Statistics	  Canada	  reported	  that	  the	  crime	  
rate	  was	  the	  lowest	  in	  decades.	  See	  http://www.cbc.ca/news/canada/canada	  
-‐s-‐crime-‐rate-‐lowest-‐since-‐1972-‐1.1334090	  (accessed	  December	  11,	  2013).
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institutions	  and	  carceral	  expansion	  a	  function	  of	  state	  imperatives.	  So	  the	  
growth	  of	  prisons	  is	  not	  straightforwardly	  a	  function	  of	  either	  an	  increase	  

has	  not	  increased,	  or	  that	  it	  is	  not	  a	  central	  component	  of	  many	  contempo-‐
rary	  prison	  systems	  in	  the	  western	  world.	  However,	  sSuch	  phenomena	  are	  
more	  properly	  understood	  as	  the	  effects	  of	  prison	  expansion,	  rather	  than	  its	  
causes.16	  This	   indicates	  then	  that	  prison	  expansion	   is	  a	  distinctly	  political	  
phenomenon.

Ruth	  Gilmore	   theorizes	   the	  politics	  of	  carceral	  expansion	   in	   terms	  of	  

over	  time	  as	  a	  result	  of	  the	  difference	  between	  what	  states	  can	  do	  techni-‐
cally	  and	  what	   they	  can	  do	  politically.”17	  Thus,	  while	   the	  surplus	  state	  ca-‐
pacity	  mobilized	   towards	   carceral	   expansion	   is	   about	   technical	   power,	   it	  
equally	  pertains	  to	  and	  has	  its	  roots	  in	  discourses	  of	  legitimation,	  namely	  

order”	  ideologies	  and	  carceral	  expansion	  because	  they	  recognize	  that	  these	  
work	  to	  solidify	  hierarchical	  chains	  of	  authority	  and	  control	  over	  of	  the	  state	  
apparatus,	  and	  this	  functions	  primarily	  because	  large	  swaths	  of	  middle	  class	  
white	  people,	  driven	  by	  fear	  and	  racist	  fantasies,	  support	  such	  policies	  even	  
in	   the	   face	  of	  overwhelming	  evidence	   that	   they	  do	  not	  operate	   to	   reduce	  
crime.	  By	  bringing	  forward	  this	  political	  circuit	  of	  violence	  and	  legitimation,	  
we	  can	  thus	  break	  from	  the	  kind	  of	  social	  critique	  proffered	  by	  the	  proto-‐
typical	  exasperated	  criminologist	  who	  throws	  up	  her	  hands	  in	  frustration	  
that	  governments	  continue	  to	  pursue	  legal	  reforms	  that	  are	  not	  only	  ineffec-‐
tive	  but	  actively	  counter-‐productive	  (i.e.,	  they	  fail	  to	  reduce	  crime	  rates	  and	  
may	  actual	  increase	  them).	  For,	  unlike	  this	  naïve	  approach,	  we	  can	  see	  that	  

can	  only	  be	  viewed	  as	  failures	  if	  one	  adopts	  the	  view	  that	  they	  are	  primarily	  
enacted	  in	  order	  to	  make	  communities	  safer.	  Once	  we	  see	  that	  this	  is	  not	  the	  

maintain	  a	  system	  of	  state	  violence,	  racialized	  hierarchy,	  and,	  as	  I	  will	  argue,	  
continuous	  colonial	  reterritorialization—then	  we	  must	  confront	  how	  effec-‐
tive	  and	  successful	  they	  truly	  are.

Thus,	  carceral	  expansion	  as	  a	   	  has	  been	  increasingly	  
grasped	  as	  a	  function	  of	  the	  emergence	  and	  consolidation	  of	  a	  new	  “penal	  
ethos”	  in	  North	  America	  over	  the	  last	  twenty	  to	  thirty	  years.18	  This	  entails	  

16.	   For	   criticism	   of	   the	   “new	   slavery”	   arguments	   and	   the	   idea	   that	   capitalist	  
labour	   exploitation	   is	   the	   primary	  driver	   of	   prison	   expansion,	   see	  Gilmore,	  

,	  21;	  James	  Kilgore,	  “The	  Myth	  of	  Slave	  Labor	  Camps	  in	  the	  U.S.,”	  
(August	  11–13,	  2013).

17.	   Gilmore,	   ,	  113.
18.
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the	  deliberate	  dismantling	  of	  the	  social	  welfare	  state	  (however	  inadequate	  

of	  the	  penal	  state,	  and	  a	  internal	  transcription	  of	  the	  very	  terms	  of	  the	  penal	  
state	  towards	  an	  increasingly	  moralized,	  punitive	  approach	  that	  prioritizes	  
the	  isolation,	  segregation,	  and	  politically	  symbolic	  (though	  functionally	  in-‐
effective)	  performance	  of	  castigating	  criminals	  (overwhelmingly	  the	  racial-‐
ized	  poor).	   In	  other	  words,	   it	   is	  not	  merely	   that	   the	  state	  punishes	   ,	  
it	  does	  so	   ,	  with	  a	  new	  penology	  that	  emphasizes	  highly	  intense	  
sociospatial	  isolation.19
expensive	  penal	  system	  is	  not	  just	  a	  consequence	  of	  neoliberalism	  .	   .	   .	  but	  
an	   .”20	  The	  ritualized	  morality	  
of	  punishment	  has	  ensured	  that	  even	  those	  remnants	  of	  the	  social	  welfare	  
state	  that	  persevere	  have	  been	  effectively	  integrated	  into	  and	  subordinated	  
to	   carceral	   rhetoric	   and	   imperatives,	   for	   instance	   in	   so-‐called	   “workfare”	  
programs.21	  The	  horizontal	  spread	  of	  carceral	  governmentality	  thus	  exceeds	  

-‐
ceeding	  one	  of	  Foucault’s	  central	  insights	  from	   .

II.

Much	  of	  the	  survey	  above	  is	  known.	  Although	  the	  general	  trajectory	  of	  criti-‐
cal	  prison	  studies	  has	  been	  driving	  towards	  the	  kind	  of	  distinctly	  political	  

-‐
-‐

gesting	   that	  explicating	   the	  sociological	  causes	  of	  prison	  growth	  over	   the	  
last	  thirty	  years	  or	  so	  is	  unworthy	  of	  time	  and	  attention.	  However,	  no	  causal	  
explanation,	  however	  complex	  and	  nuanced,	  can	  satisfy	  our	  need	  for	  a	  nor-‐
mative	  critique.	  And	  in	  this	  regard,	  historically	  and	  in	  the	  present,	  the	  in-‐
digenous	  peoples	  of	  North	  America	  provided	  indispensible	  tools	  since	  their	  
critical	   praxis	   (decolonization)	   has	   always	   focused	   on	   a	   robust	  
normative	  critique	  of	  state	  sovereignty	   ,	  and	  only	  secondarily	  upon	  
its	  racist	  implementations.	  The	  focus	  of	  indigenous	  peoples’	  struggles	  has	  
always	  been	  the	  imposition	  of	  the	  Euro-‐American	  state	  apparatus	  itself.	  This	  
critique	  imports	  a	  broader	  perspective,	  one	  that	  activists	  from	  various	  other	  
traditions	  (indigenous	  and	  non)	  can	  learn	  from	  and	  must	  contend	  with.

beyond)	  through	  neoliberal	  think	  tanks,	  policy	  experts,	  and	  lobby	  groups.	  It	  
is	   reasonable	   to	   expect	   that	   the	   appearance	  of	  many	  of	   the	   same	   trends	   in	  

,	  especially	  p.	  54.
19.

see	  Lisa	  Guenther,	   (Minneapolis:	  University	  of	  Minnesota	  
Press,	  2013).

20. ,	  175–76.
21.	   See	  Soss,	  Fording,	  and	  Schram,	   ,	  passim.
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In	   light	  of	   this	  perspective,	   sociological	   and	  demographic	   analysis	  of	  
racialized	  incarcerated	  populations	  is	  inadequate	  when	  thinking	  about	  the	  
political	  form	  of	  carceral	  power	  in	  North	  America.	  The	  colonial	  violence	  of	  
carceral	  power	  in	  North	  America	  is	  not	  exclusively,	  or	  even	  predominately,	  
a	  function	  of	  the	   or	  proportion	  of	  racialized	  bodies	  within	  institu-‐
tions.	  Moreover,	   framing	  the	  matter	  in	  this	  way	  may	  exacerbate	  the	  prob-‐

of	  racialized	  bodies	  within	  penal	  institutions,	  this	  tacitly	  renders	  carcerality	  
as	  a	   	  tool	  of	  state	  power—even	  if	  distorted	  by	  the	  pathological	  
effects	  of	  a	  racist	  society—displacing	  an	  account	  of	  the	  continuity	  and	  link-‐
ages	  between	  carcerality,	  state	  formation	  and	  territorialized	  sovereignty.

As	   indigenous	   scholars	   such	   as	   Taiaiake	   Alfred,	   Joanne	   Barker,	   Glen	  
Coulthard,	  and	  Audra	  Simpson	  (inter	  alia)	  have	  consistently	  argued,	  unlike	  
other	  racialized	  populations	  in	  North	  America,	  indigenous	  peoples	  consti-‐
tuted	  self-‐governing	  political	  communities	  prior	  to	  the	  imposition	  of	  Euro-‐
pean	  state	  and	  market	  forms.22	  Their	   	  sovereign	  presence	  on	  the	  
North	  American	  continent	  attests	  then	  not	  only	  to	  the	  failure	  of	  a	  series	  of	  
projects	  of	  racial	  population	  management,	  but	  also	  fundamentally	  calls	  into	  
question	  the	  very	  legitimacy	  of	  Euro-‐American	  states	  themselves.	  The	  cen-‐
tral	  role	  of	  policing,	  prisons	  and	  the	  criminal	  justice	  system	  in	  the	  mainte-‐
nance	  and	  reproduction	  of	  the	  state	  form	  is	  therefore	  challenged	  in	  a	  man-‐
ner	  that	  exceeds	  the	  paradigm	  of	  over-‐representation.	  Moving	  beyond	  the	  
over-‐representation	  model	  means	  then	  asking	  after	  the	  political	  function	  of	  
the	  carceral	  system	  as	  a	  whole	  beyond	  that	  of	  racialized	  bodies	  within.	  In	  
so	  doing,	  we	  confront	  a	  series	  of	  new	  questions:	  How	  can	  we	  analyze	  car-‐
ceral	  power	  in	  the	  context	  of	  an	  ongoing	  denial	  of	  indigenous	  peoples	  not	  
merely	  as	  individuals,	  nor	  even	  as	  “populations,”	  but	  as	  self-‐organizing,	  self-‐
governing	  political	  collectivities?	  How	  are	  we	  to	  apprehend	  the	  cataloguing	  
and	  deploying	  of	  statistical	  evidence	  itself	  in	  this	  situation,	  especially	  when	  
the	  evidentiary	  record	  is	  itself	  so	  indebted	  to	  a	  state	  apparatus	  of	  monitor-‐
ing,	  tracking,	  and	  documenting	  indigenous	  bodies?23	  How	  do	  we	  draw	  upon	  
such	  statistical	  evidence	  while	  recognizing	  that	   these	  numbers	  constitute	  

22.	   See	   Taiaiake	   Alfred,	  
(Peterbourgh,	   ON:	   Broadview	   Press,	   2005);	   Taiaiake	   Alfred,	  

(Oxford:	   Oxford	   University	   Press,	  
1999);	  Joanne	  Barker,	  ed.,	   	  (Lincoln:	  University	  of	  Nebraska	  
Press,	  2005);	  Glen	  Coulthard,	   (Minneapolis:	  University	  
of	  Minnesota	  Press,	  2014);	  Audra	  Simpson,	   (Durham,	  NC:	  
Duke	  University	  Press,	  2014).

23.	   For	  instance,	  consider	  the	  role	  of	   in	  the	  Canadian	  context.	  Discussed	  
above	  in	  footnote	  2.
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bodies	  as	  “populations”	  in	  a	  context	  of	  a	  depoliticizing	  biopolitics	  of	  surplus	  
humanity	  and	  human	  management?24

Returning	  once	  more	  to	  the	  Canadian	  case	  then,	  indigenous	  peoples	  do	  
not	  merely	  represent	  racialized	  bodies	  produced	  by	  a	  biopolitics	  of	  popula-‐
tion	  management.	  Rather—and	  this	  is	  the	  radical	  actuality	  that	  must	  always	  
be	  held	  at	  bay	  by	  the	  state—they	  constitute	  alternative	  political,	  economic,	  
ecological	  and	  spiritual	  systems	  of	  ordering,	  governing,	  and	  relating.	  In	  the	  
context	   of	   ongoing	   occupation,	   usurpation,	   dispossession	   and	   ecological	  
devastation,	  no	  level	  of	  representation	  in	  one	  of	  the	  central	  apparatuses	  of	  
state	  control	  and	  formalized	  violence	  would	  be	  proportionate.	  Instead,	  in-‐
digenous	  sovereignty	  itself	  calls	  forth	  an	  alternative	  normativity	  that	  chal-‐
lenges	  the	  very	   	  of	  the	  carceral	  system,	  let	  alone	  its	  internal	  organi-‐
zation	  and	  operation.

III.

Before	  turning	  more	  centrally	  to	  the	  question	  of	  alternative	  normativities,	  
consider	  how	  indigenous	  critique	  recasts	  another,	  related	  theme	  currently	  
circulating	   in	  activist-‐academic	   literature,	  namely,	   the	  contemporary	  con-‐

-‐
edly	  reminded	  that,	  at	  present,	  foreign	  policy	  objectives	  described	  explicitly	  
in	   terms	  of	   “war”	  are	  advanced	  not	   through	   the	   traditional	   confrontation	  
of	  armed	  combatants,	  but	  through	  police-‐like	  operations	  over	  a	  globe	  en-‐

we	  repeatedly	  hear	  from	  critics	  and	  defenders	  alike,	  U.S.-‐led	  empire	  func-‐
tions	  as	  a	  “global	  policeman.”	  The	  corollary	  development	   is	   the	   increased	  
militarization	   of	   traditional,	   domestic	   policing.	   Policing	   is	   thought	   to	   be	  
militarized	  either	  when	  (1)	  it	  begins	  to	  employ	  certain	  technologies	  of	  in-‐
tense	  violence	  normally	  not	  deployed	  against	  civilian	  citizenry	  (e.g.,	  the	  use	  
of	  armed	  personal	  carriers,	  drones,	  aerial	  surveillance,	  etc.)	  or	  (2)	  when	  it	  

24.	   Statistical	   evidence	   of	   over-‐representation	   is	   not	   irrelevant	   or	   useless	   as	   a	  
tool	   of	   argumentation.	   However,	   due	   to	   the	   inherent	   ambiguities	   of	   “over-‐

of	   carceral	   power	   itself.	   Consider	   that	   between	  1967	   and	  1991	   there	  were	  
thirty	   major	   studies	   commissioned	   on	   Aboriginal	   peoples	   and	   justice	   in	  
Canada	  that,	  on	  some	  accounts,	  have	  resulted	  in	  some	  1800	  recommendations	  
for	  reforming	  the	  Canadian	   justice	  system.	   In	  1996,	   the	  Report	  of	   the	  Royal	  
Commission	   on	   Aboriginal	   Peoples	   (RCAP)	   included	   a	   separate	   volume	   on	  
Indigenous	  peoples	  and	  criminal	  justice,	  

(Ottawa:	  Minister	  of	  Supply	  

and	  seventeen	  additional	  recommendations.	  Almost	  none	  of	  these	  have	  been	  
implemented	  and,	  in	  the	  time	  since	  RCAP	  was	  released,	  the	  problem	  has	  only	  
compounded.	  Monture,	  “The	  Need	  for	  Radical	  Change,”	  239.
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begins	  to	  serve	  overtly	  political	  aims,	  exceeding	  its	  traditional	  mandate	  to	  
“serve	  and	  protect”	  the	  citizenry.25	  In	  such	  situations,	  the	  police	  risks	  being	  
viewed	  as	  a	  force	  imposed	  externally	  by	  a	  government	  that	  the	  subjugated	  
population	  does	  not	  recognize,	  authorize	  and/or	  does	  not	  have	  effect	  par-‐
ticipation	  within.26	  Criminal	  control	  bleeds	  into	  war.

be	  effectively	  disentangled	  are	  belied	  by	  our	  reality.	  In	  the	  current	  climate	  
no	  attempt	  to	  fully	  insulate	  these	  two	  logics	  from	  one	  another	  can	  succeed.	  
Yet,	  while	  recent	  commentators	  have	  expressed	  great	  dismay	  at	  the	  naked-‐

from	  the	  vantage	  point	  of	  settler	  colonialism	  and	  indigenous	  critique,	  there	  
is	  nothing	  new	  about	   this	  permeability.	   In	   the	  history	  of	  Anglo-‐American	  
settler	  colonialism,	  for	  instance,	  the	  extension	  of	  criminal	  jurisdiction	  has	  
long	  been	  central	  to	  the	  subjugation	  and	  displacement	  of	  indigenous	  poli-‐
ties.27	  Existing	  in	  the	  “third	  space	  of	  sovereignty,”	  indigenous	  nations	  have	  
always	  subverted	  foreign/domestic	  distinctions,	  as	  well	  as	  attempts	  to	  dis-‐
tinguish	  war	   decisively	   from	   crime	  management.28	   The	   largest	   and	  most	  
important	   domestic	   policing	   organization	   in	   Canada,	   the	   Royal	   Canadian	  
Mounted	   Police	   (RCMP),	   emerged	   from	   its	   predecessor	   organization,	   the	  

Royal	   Irish	  Constabulary	  (RIC)	  and	  was	  expressly	   intended	  to	  function	  as	  
a	  paramilitary	  organization,	  meant	  simultaneously	  to	  defeat	  indigenous	  re-‐
sistance	  politically	   and	  pacify	   it	   criminally.29	   In	   the	  United	  States	   as	  well,	  

25.	   For	  examples	  from	  mainstream	  and	  journalistic	  work	  of	  spreading	  fear	  related	  
to	  the	  former	  development	  (but	  which	  completely	  overlooks	  the	  colonial	  and	  
racial	  dimensions	  of	  these	  questions),	  see	  Sarah	  Stillman,	  “Swat	  Team	  Nation,”	  

,	   August	   8,	   2013	   (http://www.newyorker.com/online/blogs	  
/comment/2013/08/swat-‐team-‐nation.html);	   Radley	   Balko,	  

(New	  York:	  Public	  

has	   Militarized	   the	   Police,”	   The	   Atlantic,	   November	   7,	   2011	   (http://www	  
.theatlantic.com/national/archive/2011/11/how-‐the-‐war-‐on-‐terror-‐has	  
-‐militarized-‐the-‐police/248047/).

26. ,	  19.
27.

(Toronto:	  
University	  of	  Toronto	  Press,	  1998).

28.	   Kevin	  Bruyneel,	   (Minneapolis:	   University	   of	  
Minnesota	  Press,	  2007).

29.	   Harring,	   ,	   passim;	  and	  R.	  C.	  Macleod,	   “Canadianizing	   the	  

1905,”	   in	   ,	   ed.	   R.	   Douglas	   Francis	   and	  
Howard	  Palmer	  (Edmonton:	  Pica	  Pica	  Press,	  1992),	  225–38.
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and	  tense	  relationship	  between	  American	  Indians	  and	  the	  F.B.I.,	  indigenous	  
peoples	  have	  always	  doubled	  subjected	  to	  these	  two	  logics	  of	  violence	  and	  
control.30	  As	  a	  result,	  they	  are	  well	  positioned	  to	  observe	  that	  these	  are	  not,	  

one	  another.	  Indigenous	  critique	  thereby	  discloses	  the	  oscillation	  of	  these	  
forms	  of	  state	  violence	  as	   of	  territorialized	  sovereignty	  in	  a	  co-‐
lonial	  context,	  rather	  than	  extraneous	  and	  novel.

The	  deep	  challenge	  posed	  by	  indigenous	  peoples	  does	  not	  merely	  con-‐
sist	  in	  their	  doubly-‐subjected	  position	  here,	  however.	  Rather,	  it	  resides	  in	  the	  

peoples	  in	  North	  America	  are	  in	  precisely	  the	  position	  mentioned	  above:	  ex-‐
periencing	  policing	  itself	  as	  a	  force	  imposed	  externally	  by	  a	  government	  that	  
the	  subjugated	  population	  does	  not	  recognize,	  authorize	  and/or	  does	  not	  
have	  effect	  participation	  within.31	  In	  short,	  the	   	  is	  apprehended	  as	  
the	  primary	  vehicle	  for	  the	  collective	  organization	  of	  violence	  upon	  indige-‐
nous	  peoples,	  historically	  and	  in	  the	  present.	  Indigenous	  politics	  is	  founded	  
upon	   this	   existential	   challenge.	  As	   indigenous	   (Mohawk)	   scholar,	  Patricia	  
Monture-‐Angus	  points	  out,	   in	  the	  Canadian	  context,	  study	  after	  study	  has	  
demonstrated	  that,	  “Aboriginal	  people	  do	  not	  view	  the	  criminal	  justice	  sys-‐
tem	  as	  a	  system	  that	  represents	  or	  respects	  them,”	  and,	  as	  a	  result,	  “the	  per-‐
ceptions	  of	  Aboriginal	  peoples	  (while	  keeping	  in	  mind	  their	  diversity)	  thus	  

30.
Services	  (BIA-‐OJS)	  and	  has	  primary	  law	  enforcement	  responsibility	  on	  nearly	  
200	  Indian	  reservations.	  The	  Department	  of	  Justice	  traces	  its	  authority	  over	  
law	   enforcement	   to	   treaty	   responsibilities	   established	   in	  

,	   30	   U.S.	   (5	   Pet.)	   1,	   17	   (1831),	   which	   set	   out	   the	   United	   States	  
government’s	  duty	  to	  “protect”	  Indian	  tribes	  as	  “domestic	  dependent	  nations.”	  

	  
_country_crime	   and	   http://www.justice.gov/otj	   (accessed	   June	   2014).	  
Perhaps	  the	  locale	  most	  symbolically	  associated	  with	  the	  overlap	  of	  military	  
and	   policing	   powers	   as	   they	   relate	   to	   American	   Indians	   is	   Alcatraz,	   which	  
initially	  functioned	  as	  a	  military	  prison	  where	  indigenous	  political	  opposition	  
was	  routinely	  incarcerated,	  and,	  as	  a	  result,	  was	  later	  the	  target	  of	  indigenous	  
(re)occupation	   from	  1969	   to	   1971	  by	   the	  United	   Indians	   of	  All	   Tribes.	   See	  

(New	  York:	  New	  Press,	  1997).
31.	   This	  article	  does	  not	  attempt	  to	  extend	  the	  comparison	  beyond	  Canada	  and	  the	  

United	  States	  to	  include	  other	  Anglo-‐settler	  polities,	  such	  as	  Australia	  and	  New	  
Zealand.	  No	  doubt,	  however,	  such	  comparative	  work	  is	  possible	  and	  needed.	  
For	  an	  example	  of	  such	  analysis,	  see	  Lisa	  Ford,	  

(Cambridge,	  MA:	  
Harvard	  University	  Press,	  2010).
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thoroughly	  challenge	  the	  perspective	  of	   those	  who	  regard	  Canada	  to	  be	  a	  
free	  and	  democratic	  state.”32	  In	  this	  context,	  reforming	  the	  penal	  system	  to	  
produce	   less	   “disproportionality”	   in	  racial	  demographics	   (between	   inside	  
and	  outside	  the	  prison	  walls)	  will	  continue	  to	  fail	  to	  take	  into	  account	  Ab-‐
original	  justice	  traditions	  themselves,	  which	  are	  “a	  clear	  component	  of	  the	  
inherent	  right	  to	  self-‐government.”33

for	   continued	   creative	   reinvention	  and	   reproduction	  of	   culture,	   tradition,	  
spirituality,	  and	  life	  itself	  as	  indigenous	  peoples	  has	  meant	  a	  persistent	  re-‐
fusal	  to	  acknowledge	  the	  dehistoricized	  naturalization	  of	  domestic/foreign	  
distinctions	  meant	  to	  legitimize	  state	  violence.

Although	  this	  has	  a	  centuries-‐long	  history,	  what	  has	  changed	  is	  that,	  un-‐
like	  pervious	  eras	  (unlike	  even	  the	  1970s,	  e.g.,	  Pine	  Ridge)	  the	  incarceration	  
of	  indigenous	  peoples	  is	  increasingly	  dehistoricized—and	  thus	  depolitized—
through	  its	  representation	  as	  the	  general	  extension	  of	  racialized	  criminality.	  
Even	  though	  far	  more	  indigenous	  peoples	  are	  incarcerated	  today	  than,	  say,	  
when	  Lenard	  Pelltier	  was	  convicted	  in	  1977,	  today	  this	  is	  more	  effectively	  
and	  smoothly	  enacted	  because	  it	  has	  been	  routinized,	  bureaucratized,	  and	  
detached	   from	  the	   longer	  colonial	  history	  of	   the	  state	   itself.	  By	  attending	  
to	  the	  colonial	  function	  of	  carceral	  expansion	  today,	  we	  are	  cautioned	  then	  
against	   too	  hastily	  accepting	   the	  supposed	  radical	  novelty	  of	   the	  present,	  
not	  to	  mention	  the	  story	  of	  neoliberalism’s	  hollowed	  out	  states,	  or	  Empire’s	  
virtuality.	  Indeed,	  we	  are	  even	  cautioned	  against	  too	  hastily	  accepting	  one	  of	  
indigenous	  studies’	  prevailing	  narratives	  today,	  namely,	  that	  North	  Ameri-‐
can	   settler	   states	  have	  moved	   from	  openly	   coercive	   and	  violent	   relations	  

recognition	  and	  assimilation—a	  move	  away	  from	  the	  “hard	  infrastructure”	  
of	  military	  operations	  and	  residential	  schools	  to	  the	  “soft	  infrastructure”	  of	  

the	  growth	  of	  a	  whole	  shadow	  system	  of	  hard	  infrastructure	  that	  is	  every	  bit	  
as	  material,	  physical	  and	  coercive	  as	  ever.	  The	  settler	  colonial	  state	  has	  not	  
gone	  away	  at	  all,	  or	  even	  become	  less	  of	  a	  physical,	  material	  presence—it	  
has	  merely	  shifted	  its	  site	  of	  operation,	  perhaps	  most	  symbolically	  from	  the	  
residential	  school	  to	  the	  prison.	  Read	  against	  this	  larger	  backdrop	  then,	  we	  
can	  begin	  to	  read	  the	  vast	  network	  of	  prisons	  in	  North	  America	  in	  terms	  of	  
its	  ideological	  function	  relative	  to	  settler	  colonialism:	  that	  is,	  the	  manner	  in	  
which	  it	  functions	  strenuously	  to	  depoliticize	  this	  ongoing	  material	  violence	  
and	  erect	  a	  strict	  separation	  between	   	  and	   	  despite	  
indigenous	  societies’	  continued	  insistence	  that	  externally	  imposed	  coercive	  

32.	   Patricia	  Monture,	  “The	  Need	  for	  Radical	  Change,”	  244.
33.	   Ibid.,	  240.	  See	  also	  RCAP,	   ,	  289.
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control	  over	  their	  members	  (for	  whatever	  reason)	  is	  an	  affront	  to	  the	  inher-‐
ent	  right	  to	  self-‐government.

IV.

Ruth	  Gilmore	  has	  persuasively	  argued	  that	  if	  we	  are	  to	  understand	  and	  prop-‐
erly	  subject	  carceral	  power	  to	  an	  effective	  critique	  then	  we	  must	  not	  only	  
“develop	  complex	  understandings	  of	  how	  prisoners	  became	  so	  massively	  
available	  as	  carceral	  objects”—a	  matter	  surely	  deeply	  rooted	  in	  processes	  

stand	  on	  becomes	  available	   for	   such	  a	  purpose.”34	   In	   thinking	  about	  how	  
this	  ground	  becomes	  available,	  Gilmore	  has	  in	  mind	  the	  manner	  in	  which	  a	  
permanent	  crisis	  in	  the	  workfare-‐welfare	  state	  has	  been	  literally	  displaced	  
onto	  the	  landscape	  of	  relatively	  low-‐density,	  rural	  communities,	  which	  has	  
produced	   new	   opportunities	   and	   demands	   for	   land	   grabbing.	   However,	  
highlighting	  the	  colonialism	  of	  incarceration	  further	  draws	  our	  attention	  to	  
the	  territorial	   foundation	  of	  prison	  expansion	  in	  a	  deeper	  and	  longer	  his-‐
tory.	  It	  forces	  consideration	  of	  the	  politics	  of	  territoriality	  in	  North	  America	  
in	  a	  variety	  of	  forms,	  including	  the	  ways	  in	  which	  territorialized	  sovereignty	  
aspires	   to	   impose	  an	  exclusivity	  and	  singularity	  of	   command	  and	  control	  
that	  obliterates	  alternative	  normative	  orders	  beneath	  and	  beyond	  its	  aegis.

At	  the	  most	  immediate	  level,	  criminalized	  capture	  by	  the	  state	  is	  about	  
management	  of	  “disorderly	  populations”	   through	   isolation.	  As	  Allen	  Feld-‐
man	  famously	  put	  it:	  “Arrest	  is	  the	  political	  art	  of	  individualizing	  disorder.”35	  
Of	   course,	   isolation	   and	   sequester	   are	   always	   already	   geospatial	   and	   are	  
thus	  implicated	  in	  territoriality	  in	  a	  general	  sense.	  Prisons	  are	  a	  spatial	  and	  
territorialized	  matrix	  of	  punishment	  and	  control	  inasmuch	  as	  they	  attempt	  
to	  provide	  geographical	   solutions	   to	   socio-‐economic	  and	  political	   contra-‐
dictions	  (in	  the	  form	  of	  cages,	  walls	  and	  other	  technologies	  of	  isolation	  and	  
segregation).	  As	  Gilmore	  forcefully	  put	  this	  point,

Incapacitation	   doesn’t	   pretend	   to	   change	   anything	   about	   people	   except	  
where	   they	  are.	   It	   is	   in	   a	   simple-‐minded	  way,	   then,	   a	   geographical	   solu-‐
tion	  that	  purports	  to	  solve	  social	  problems	  by	  extensively	  and	  repeatedly	  
removing	  people	  from	  disordered,	  deindustrialized	  milieus	  and	  depositing	  
them	  somewhere	  else.36

Prisons	  certainly	  operate	   through	  geospatial	  media	   in	   this	  general	   sense,	  
sharing	  a	  certain	  continuity	  with	  other	  technologies	  of	  spatial	  control	  such	  
as	  “ghettoization.”	  As	  a	  result,	   there	   is	  overlap	  here	  with	  other	   important	  
experiences	   of,	   for	   instance,	   African	   American	   subjugation	   and	   control.	  

34.	   Gilmore,	   ,	  130.
35.	   Allen	  Feldman,	   (Chicago:	  University	  of	  Chicago	  Press,	  

1991);	  cited	  in	  Gilmore,	   ,	  235.
36.	   Gilmore,	   ,	  14.
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Prisons,	  ghettos,	  and	  other	  tools	  of	  capture	  and	  separation	  exhibit	  a	  reveal-‐
ing	   morphological	   continuity.37	   Attending	   to	   the	   historical	   experience	   of	  
indigenous	  peoples,	  however,	   these	  general	   geospatial	   formations	  are	   re-‐
focused	  through	  another	  lens	  of	  territoriality—settler	  colonialism	  and	  land	  
acquisition—reframing	  Gilmore’s	  considerations	  on	  the	  territorial	  founda-‐
tion	  of	  the	  prison	  apparatus.

Indigenous	  (Dene)	  political	  theorist	  Glen	  Coulthard	  provides	  a	  succinct	  
-‐

ritorial	  politics	  to	  the	  fore	  here.	  He	  designates	  a	  “colonial	  relationship”	   in	  
terms	  of	  the	  distinct	  form	  of	  domination	  it	  engenders.	  Colonialism	  is:

A	   relationship	   where	   power—in	   this	   case,	   interrelated	   discursive	   and	  
non-‐discursive	  facets	  of	  economic,	  gendered,	  racial,	  and	  state	  power—has	  
been	  structured	  into	  a	  relatively	  secure	  or	  sedimented	  set	  of	  hierarchical	  
social	  relations	  that	  continue	  to	  facilitate	  the	  dispossession	  of	  Indigenous	  
peoples	  of	  our	  lands	  and	  self-‐determining	  authority.	  In	  this	  respect,	  Can-‐
ada	  is	  no	  different	  than	  any	  other	  settler-‐colonial	  power:	  in	  the	  Canadian	  
context,	  colonial	  domination	  continues	  to	  be	  structurally	  oriented	  around	  
the	   state’s	   longstanding	   commitment	   to	  maintain—through	   force,	   fraud,	  
and	  more	   recently,	   so-‐called	   “negotiations”—ongoing	   access	   to	   the	   land	  
that	  contradictorily	  provides	  the	  material	  and	  spiritual	  sustenance	  of	  In-‐
digenous	  societies	  on	  the	  one	  hand,	  and	  the	  foundation	  of	  colonial	  state-‐
formation,	  settlement	  and	  capitalist	  development	  on	  the	  other.38

-‐
ies	  brings	  into	  focus	  the	  extent	  to	  which	  state	  and	  market	  formation	  in	  North	  
America	   has	   always	   been	   intimately	   bound	   up	  with	   and	  

,	  and	  that	  these	  have	  called	  forth	  distinct	  ideologies	  rooted	  in	  
-‐

ing	  feature	  of	  this	  particular	  political	  formation	  is	  not	  the	  appropriation	  of	  
labour,	  nor	  the	  subjugation	  of	  indigenous	  self-‐governing	  powers	  (although	  
these	  are	  both	  also	  present).	  Rather,	  as	  James	  Tully	  reminds	  us,	  “the	  ground	  
of	  the	  relation	  is	  the	  appropriation	  of	  the	  land,	  resources,	  and	  jurisdiction	  
of	   indigenous	  peoples,	  not	  only	  for	  the	  sake	  of	  resettlement	  and	  exploita-‐
tion	  .	   .	   .	   ,	  but	   .”39	  

37. ,	  82.
38.

Indigenous	   Peoples,	   and	   the	   Politics	   of	   Dispossession	   in	   Denendeh,”	   in	  
,	   ed.	   A.	   Simpson	   and	  A.	   Smith	   (Durham,	  NC:	  Duke	  

University	  Press,	  2014),	  chap.	  3.
39.	   James	   Tully,	   “The	   Struggles	   of	   Indigenous	   Peoples	   For	   and	  Of	   Freedom,”	   in	  

,	  ed.	  D.	  Ivison,	  P.	  Patton,	  

Emphasis	  added.
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-‐
40

Contemporary	  critical	  theory	  has	  largely	  evaded	  an	  analysis	  of	  territo-‐
riality	  and	  its	  relationship	  to	  classical	  colonial	  formations,	  oftentimes	  stak-‐
ing	  much	  on	  a	  supposed	  movement	  towards	  a	  decentred,	  deterritorialized,	  
virtual	  or	  “postmodern”	  Empire	  thought	  to	  have	  succeeded	  the	  older,	  land-‐
based	  form	  of	  colonial	  power	  that	  held	  sway	  over	  an	  era	  now	  imagined	  as	  
distant	  to	  us.41	  However,	  viewed	  from	  the	  vantage	  point	  of	  indigenous	  strug-‐
gles,	  settler	  colonialism	  and—our	  focus	  here—carceral	  power	  as	  it	  is	  sub-‐
tended	  by	  colonialism,	  predictions	  of	  a	  neoliberal	  hollowed-‐out	  state	  and/
or	  a	  deterritorialized	  Empire	  appear	  not	  merely	  premature	  but	  inattentive	  
to	  the	  dialectical	  inversion	  of	  these	  tendencies,	  that	  is,	  to	  the	  processes	  of	  
concretization	  and	  the	  persistence	  of ,	   and	  territoriality.	  Think-‐
ing	  through	  carceral	  power	  and	  indigenous	  incarceration,	  we	  can	  here	  in-‐
stead	  ask	  after	  the	  continuation	  of	  classical	  state	  building	  practices,	  includ-‐
ing	  its	  hard	  infrastructure,	  as	  well	  as	  classical	  colonial	  relationships	  to	  land	  
acquisition	  and	  dispossession	   that	  have	  provided	   the	   literal	   terrain	  upon	  
which	  biopolitical	  population	  management	  techniques	  as	  segregation	  and	  
sequester	  rest,	  observing	  not	  only	  that	  these	  remain	  central	   to	  the	  global	  
organization	  of	  capital	  and	  biopower,	  but	  that	  such	  forces	  are	  in	  fact	  advanc-‐
ing	  rather	  than	  melting	  away.

general	  occlusion	   in	  as	  much	  as	  she	  has	  attended	  to	   the	  paradoxes	  of	   the	  
territoriality	  of	  contemporary	  sovereignty	  by	  highlighting	  the	  continued	  im-‐
portance	  of	  walls,	  fences,	  borders,	  and	  barriers	  to	  the	  organization	  of	  politi-‐
cal	  space.	  Brown	  notes	  that	  what	  we	  have	  come	  to	  call	  “globalization”	  in	  fact

harbors	   fundamental	   tensions	   between	   opening	   and	   barricading,	   fusion	  
and	  partition,	  erasure	  and	  reinscription.	  These	  tensions	  materialize	  as	  in-‐
creasingly	  liberalized	  borders,	  on	  the	  one	  hand,	  and	  the	  devotion	  of	  unpre-‐

other.42

In	  other	  words,	  while	  capital	  and	  military	  technology	  is	  increasingly	  deter-‐
-‐

ity	  and	  territorial	  segmentation	  for	  certain	  populations.	  And,	  quite	  rightly,	  

40.
	  8.4:	  387–409,	  at	  388.

41.	   Important	  exceptions	  to	  this	  rule	  include	  Michel	  Foucault,	  
(New	   York:	   Palgrave	   Macmillan,	   2007),	   and	   the	   work	   of	   Stuart	  

Elden,	  especially	   (Chicago:	  University	  of	  Chicago	  Press,	  
2013).

42. (New	   York:	   Zone	   Books,	  
2010),	  7–8.
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Brown	  draws	  a	  line	  of	  continuity	  between	  the	  contemporary	  resurgence	  of	  
concrete	  barriers	  and	  the	  historical	  lineage	  of	  settler	  colonialism	  and	  land	  
appropriations.	  In	  this	  way,	  she	  provides	  tools	  for	  understanding	  how	  the	  
regulation	  of	  political	   space	   is	  not	  merely	  about	   the	   construction	   (or	   re-‐

-‐
ogy	  of	  separation	  and	  domination	  in	  a	  complex	  context	  of	  settler	  colonial-‐
ism	  and	  occupation.”43

In	  so-‐called	  “Indian	  Country,”	  there	  is	  nothing	  new	  about	  this	  paradoxi-‐
-‐

quainted	  with	  what	  Ann	  Laura	  Stoler	  has	   termed	  (following	  and	  building	  
upon	  Foucault)	  the	  carceral	  archipelago	  of	  empire,	  which	  has	  always	  com-‐

this	  particular	  case,	  highlighted	  most	  dramatically	  by	  the	  circuit	  many	  in-‐
digenous	  peoples	  traverse	  today	  between	  the	  reserve	  or	  reservation	  and	  the	  
prison,	  two	  sites	  of	  physical	  and	  spatial	  containment	  that	  are	  intertwined	  
in	  one	  another.44	  In	  settler	  colonial	  societies	  today,	  however,	  this	  reality	  is	  
obscured	  not	  only	  by	  the	  ideological	  depoliticization	  of	  carceral	  expansion	  
in	  general,	  but	  also	  by	  the	  delinking	  of	  prison	  abolitionism	  from	  decolonial-‐

of	  carceral	  power	  in	  North	  America	  is	  precisely	  to	  focus	  attention	  to	  how	  
incarceration	  facilitates	  dispossession,	  in	  this	  time,	  in	  this	  place.

carceral	  power	  by	  attending	  to	  the	  ways	  in	  which	  this	  apparatus	  of	  capture	  
operates	  as	  one	  armature	  of	  territorialized	  colonial	  sovereignty,	  a	  continu-‐
ous	  process	  of	  dispossession	  that	  (always	  imperfectly)	  undermines	  indig-‐
enous	  practices	  of	  self-‐government	  by	  severing	  peoples	  from	  their	  histori-‐
cal	  relationship	  to	  the	  land.	  This	  critique	  speaks	  then	  already	  of	  alternative	  
normative	  relationships	  of	  governance,	  sociality,	  and	  ecology.

Monture-‐Angus.	  Drawing	  upon	  extensive	  work	  with	  Aboriginal	  women’s	  as-‐
sociations	  across	  Canada,	  Monture-‐Angus	  points	  us	  directly	  to	  the	  ultimate	  

43.	   Ibid.,	  30.
44.	   Ann	  Laura	   Stoler,	  

(Princeton,	   NJ:	   Princeton	   University	   Press,	   2009).	   Stoler	   is	  
building	   upon,	   while	   critically	   provincializing	   and	   decentring	   Foucault’s	  
classic	   genealogy	   of	   carceral	   power	   in	   ,	   but	   especially	  

completion	  of	  the	  carceral	  system,”	  Stoler	  rightly	  points	  out	  that	  the	  institution	  
was	  in	  fact	  part	  of	  a	  global,	  imperial	  formation	  that	  “connected	  strategies	  of	  

131).	   See	   also	   Foucault,	   ,	   2nd	   ed.	   (New	  York:	   Vintage,	  
1995).
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normative	  foundation	  of	  the	  critique	  proffered	  here.	  In	  1989,	  the	  Aboriginal	  
-‐

ing	  clear	  the	  status	  of	  indigenous	  women	  as	  both	  (1)	  multiply	  subjected	  by	  

an	  alternative	  ethic	   that	  precludes	   their	   legitimate	   incorporation	   into	   the	  
criminal	   justice	   system,	   whatever	   their	   “level	   of	   representation”	   therein.	  
They	  wrote:

First	  Peoples	  with	  an	  inherent	  right	  to	  exercise	  our	  own	  systems	  of	  justice	  
and	   the	  values	   these	   systems	   represent.	  The	   issue	  of	  Aboriginal	  women	  
and	  the	  criminal	  justice	  system	  is	  merely	  the	  most	  blatant	  example	  of	  the	  
oppression	  of	   First	  Nations	  People	  under	   a	   system	  of	   laws	   to	  which	  we	  
have	  never	  consented.45

is	  that,	  “the	  foundational	  ideas	  of	  current	  correctional	  philosophy”—namely,	  
punitive	  power	  and	  risk	  management—are	  “incompatible	  with	  Aboriginal	  
cultures,	   law	  and	  tradition.”46	  This	  presents	  a	  unique	  and	   important	  chal-‐
lenge	  then	  to	  the	  new	  penal	  ethos,	  since	  it	  cannot	  be	  easily	  resolved	  even	  
through	  a	  “de-‐racialization”	  process,	  or	  the	  reorganization	  of	  demograph-‐
ics.	  Even	  attempts	   to	   incorporate	  the	  alternative	  ethical	  systems	  of	   indig-‐
enous	  peoples	  will	  fall	  short	  under	  such	  conditions.	  The	  inclusion	  of	  Healing	  
Lodges	  and	  other	  Aboriginal-‐centred	  correctional	  facilities	  cannot	  conceal	  
the	   fact	   that	   these	   institutions	   remain	   “within	   the	   legal	   and	  bureaucratic	  
structure	  of	  the	  Canadian	  prison	  system	  .	  .	  .	  no	  matter	  how	  much	  Aboriginal	  
culture	  and	  tradition	  inspires	  their	  contour,	  shape	  and	  form.”47 -‐
cialization”	  approaches	  tend	  to	  focus	  on	  the	  racist	  operation	  of	  correctional	  
institutions	   then,	   indigenous	   critique	   focuses	   attention	   on	   the	   normative	  

45.	   	  
(Ottawa:	  Ministry	  of	  the	  Solicitor	  General,	  1990),	  23;	  Cited	  in	  Monture-‐Angus,	  

justice	  system.
46.	   She	   goes	   on	   to	   elaborate:	   “People	   (or	   any	   ‘thing’	   with	   a	   spirit)	   were	   not	  

intended	  to	  be	  managed	  but	  rather	  respected.	  The	  conclusion	  is	  that	  one	  of	  
the	   foundational	   ideas	  of	  current	  correctional	  philosophy	   is,	   in	  my	  opinion,	  
incompatible	   with	   Aboriginal	   cultures,	   law	   and	   tradition.”	   Monture-‐Angus,	  

47.	   Ibid.,	  53.	  This	  principled,	  deep	  normative	  critique	  of	  prisons	  as	   institutions	  
of	   violence	   displaces	   and	   eclipses	  work	  whose	   primary	   aim	   is	   to	   diagnose	  
the	   manner	   in	   which	   carceral	   expansion	   is	   “antagonistic	   to	   democratic	  
participation”	  and	  “inspires	  negative	  orientations	  toward	  government.”	  Vesla	  

	  (November	  2010):	  1–17.
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critique	  of	  carceral	  power	  within	  a	  broader	  horizon,	  but	  especially	  insofar	  
as	  it	  functions	  as	  a	  principle	  apparatus	  of	  colonial-‐state	  power.	  This	  deep,	  
territorially	  grounded	  normative	  vision	  is	  not	  reducible	  to	  the	  more	  preva-‐
lent	  anti-‐racist	  analysis	  of	  critical	  prison	  studies	  (however	  indispensible	  the	  
latter	  remains)	  and	  cannot	  be	  overlooked	  or	  ignored.

V.

Theorizing	  and	   interrupting	   indigenous	   incarceration	  means	  attending	  to	  
more	  than	  the	  over-‐representation	  of	  racialized	  bodies.48	  It	  calls	  instead	  for	  
an	  analysis	  of	  the	  colonial	  function	  of	  the	  carceral	  form	  in	  the	  here	  and	  now.	  
To	  recapitulate:	  the	  concern	  here	  is	  not	  with	  a	  general	  notion	  that	  all	   im-‐
prisonment,	  regardless	  of	  time	  and	  place,	  is	  inherently	  colonial	  merely	  due	  
to	  its	  form	  or	  mode	  of	  operation.	  It	  is	  rather	  with	  the	  fact	  that,	  in	  this	  context	  
carceral	  power	  takes	  on	  a	  colonial	  function	  as	  a	  result	  of	  its	  central	  role	  in	  
manifesting	   and	  managing	   the	   territorialized	   violence	   of	   these	   states.49	   If	  
sovereignty	  can	  be	  said	  to	  comprise	  the	  continual	  practice	  of	  asserting	  the	  
singularity	  of	  political	  control	  in	  a	  given	  territorial	  space—thus	  combining	  
exclusion	  and	  absolute	  decision—colonialism	  is	  the	  practical	  mediation	  of	  
the	  external/internal	  boundaries	  of	  this	  process.	  It	  is	  the	  means	  by	  which	  
sovereignty	  extends	  outward	  and	  is	  then	  reterritorialized	  through	  continual	  
internal	  reorganization.	  Hence	  the	  association	  of	  colonization	  as	  an	  outward	  
expansive	  force	  and	  an	  internal	  reorganization	  through	  containment,	  cap-‐
ture	  and	  divisive	  social	  organization.	  In	  the	  contemporary	  Anglo-‐American	  
world,	  this	  colonization	  is	  predicated	  by	  its	  settler	  form,	  as	  so	  many	  impor-‐
tant	  interventions	  in	  Native	  American	  studies	  have	  demonstrated.

Settler	  colonialism	  is	  a	  distinctive	  ideological	  and	  material	  formation,	  
and	   it	   should	   be	   clear	   here	   that	   the	   prison	   industrial	   complex	   in	   North	  
America	   is	   one	   technique	   in	   its	   operation	   today.	   Set	   alongside	   that	   other	  
archipelago	   of	   spatial	   containment—the	   Indian	   reservation	   and	   reserve	  
system—the	   contemporary	   carceral	   system	  colonizes	   and	   re-‐colonizes	   in	  
a	  classical	  sense:	  by	  providing	  a	  solution	  to	  that	  which	  exceeds	  and	  desta-‐
bilizes	  sovereignty	  via	  a	  spatial	  reorganization	  of	  populations	  and	  a	  depo-‐

empire	  and	  manifests	   itself	   in	   fully	   racialized	   terms	  of	  articulation	   today,	  
it	   cannot	   be	   reduced	   to	   these	   other	   formations.	   For	   settler	   colonialism	  

48.	   For	  work	   that	   carefully	   avoids	   the	  generalized	   “racialization”	   framework	   in	  
favour	  of	  a	  rich	  historical	  analysis	  of	  the	  intertwining	  of	  anti-‐Black	  racism	  and	  
settler	  colonialism,	  see	  Shona	  Jackson,	  

(Minneapolis:	  University	  of	  Minnesota	  Press,	  2012).
49.

colonial	   linkage	   in	   North	   America	   to	   other	   Anglo-‐settler	   colonies	   or	   other	  
occupied	  lands	  (which	  is	  beyond	  the	  scope	  of	  this	  particular	  article).
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aims	  not	  primarily	   at	   exogenous	  domination	  or	   the	   extraction	  of	   surplus	  

at	   the	  acquisition	  and	  maintenance	  of	   territorialized	  sovereignty	   through	  

that	  both	  undermines,	  and	  is	  continually	  challenged	  by,	  the	  plurality	  of	  in-‐
digenous	  normative	  worlds.	  Thus,	  the	  rise	  of	  carceral	  power	  in	  the	  Anglo-‐
American	  world	  cannot	  be	  told	  without	  attending	  to	  the	  history	  of	  settler	  
colonialism,	  and	  it	  is	  only	  on	  the	  basis	  of	  this	  reframing	  that	  prison	  abolition	  
can	  properly	  announce	  itself	  as	  decolonization.50

50.	   For	  comments	  on	  earlier	  drafts	  of	  this	  paper,	  thanks	  to	  Glen	  Coulthard,	  Johnny	  
Mack,	  Shiri	  Pasternak,	  Audra	  Simpson,	  and	  Andrea	  Smith,	  as	  well	  as	  Andrew	  
Dilts,	  Natalie	  Cisneros,	  and	  the	  anonymous	  reviewers	  for	   .


